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The case of City of Boise v. Martin, regarding ordinances against camping in public
places as applied to homeless persons, has attracted widespread public attention. For the
convenience of the press and public, the Criminal Justice Legal Foundation has compiled
the summaries of arguments in the 21 briefs filed to date into a single document.

For the most part, each summary is copied directly from the “Summary of Argument”
section of the brief. Footnotes have been omitted. Variations from this approach, when
necessary, are noted for the individual brief. The briefs are listed in filing date order.

We hope you find this compilation useful.

PETITION FOR A WRIT OF CERTIORARI

Introductory Portion of Statement
The “primary purpose” of the Eighth Amendment’s Cruel and Unusual Punishment

Clause “has always been considered, and properly so, to be directed at the method or kind
of punishment imposed for the violation of criminal statutes.” Powell v. Texas, 392 U.S. 514,
531–32 (1968) (plurality op.). Although the Clause “imposes substantive limits on what can
be made criminal and punished as such,” these limits are “to be applied sparingly.”
Ingraham v. Wright, 430 U.S. 651, 667 (1977). In fact, this Court has only ever found a single
statute to violate this aspect of the Cruel and Unusual Punishment Clause. That statute
was notable in that it “ma[de] the ‘status’ of narcotic addiction a criminal offense.”
Robinson v. California, 370 U.S. 660, 666 (1962) (emphasis added).

The Ninth Circuit’s decision in this case vastly expands the “sparingly applied” limits
imposed by the Cruel and Unusual Punishment Clause on “what can be made criminal”
through its holding “‘that the Eighth Amendment prohibits the state from punishing an
involuntary act or condition if it is the unavoidable consequence of one’s status or being.’”
Pet. App. 61a. The Ninth Circuit then applied this principle—distilled from the four-Justice
dissent in Powell and a single-Justice opinion concurring in the result—to Boise’s
ordinances prohibiting camping and sleeping in public spaces, concluding that
enforcement of these commonplace ordinances constitutes cruel and unusual punishment
if “‘there is a greater number of homeless individuals in [a jurisdiction] than the number of
available beds [in shelters].’” Id. at 62a (alterations in original).

This Court has never before declared a law unenforceable on the ground that the
Eighth Amendment exempts from regulation purportedly “involuntary” acts. On the
contrary, it declined to do so more than half a century ago. Writing for a plurality of the
Court, Justice Marshall explained that “[t]raditional common-law concepts of personal
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accountability and essential considerations of federalism” preclude such an interpretation
of the Eighth Amendment. Powell, 392 U.S. at 535 (plurality op.). Otherwise, there would be
no “limiting principle that would serve to prevent this Court from becoming, under the
aegis of the Cruel and Unusual Punishment Clause, the ultimate arbiter of the standards of
criminal responsibility, in diverse areas of the criminal law, throughout the country.” Id. at
533.

In addition to contradicting this Court’s precedent, the decision below also creates a
conflict among the lower courts. Every other federal appellate court or state supreme court
to consider whether publiccamping ordinances violate the Cruel and Unusual Punishment
Clause has answered in the negative. See Joel v. City of Orlando, 232 F.3d 1353 (11th Cir.
2000); Tobe v. City of Santa Ana, 892 P.2d 1145 (Cal. 1995). Meanwhile, at least three other
circuit courts—including the First, Fourth, and Seventh Circuits—have rejected the
principle, embodied in the Ninth Circuit’s ruling, that the Eighth Amendment exempts
“involuntary” conduct from generally applicable criminal laws.

The consequences of the Ninth Circuit’s erroneous decision have already been—and
will continue to be— far-reaching and catastrophic. The creation of a de facto
constitutional right to live on sidewalks and in parks will cripple the ability of more than
1,600 municipalities in t health and safety of their communities. Public encampments, now
protected by the Constitution under the Ninth Circuit’s decision, have spawned crime and
violence, incubated disease, and created environmental hazards that threaten the lives and
well-being both of those living on the streets and the public at large. The expansive
rationale adopted by the Ninth Circuit also imperils a whole host of other laws regulating
public health and safety, including laws prohibiting public defecation and urination. Pet.
App. 19a–20a.

The constitutional rule adopted by the Ninth Circuit is both nonsensical in theory and
unworkable in practice. As a result, in the wake of the decision below, many municipalities
have abandoned efforts to contain the threats to public health and safety posed by
encampments rather than face litigation and potential civil liability.

Stripped by the Ninth Circuit of their traditional police powers, state and local
governments now struggle to connect those living anonymously and transiently in
sprawling encampments with resources available to help them. These resources are
substantial: Boise has raised millions of dollars to construct new shelters for homeless
individuals, and Los Angeles voters recently approved more than $1.5 billion to construct
supportive housing and expand services for communities in need. Meanwhile,
encampments provide a captive and concentrated market for drug dealers and gangs who
prey on the vulnerable. It is thus no surprise that nearly 1,000 homeless people died on the
streets last year in Los Angeles County alone.

This Court should grant review and reverse the Ninth Circuit’s decision in order to
bring uniformity to Eighth Amendment jurisprudence and to confirm that it is the
prerogative of state and local governments—not federal courts—to regulate conduct
affecting public health and safety.
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BRIEF AMICUS CURIAE OF THE CRIMINAL JUSTICE LEGAL
FOUNDATION IN SUPPORT OF THE PETITION FOR WRIT OF
CERTIORARI

Summary of Argument
The Cruel and Unusual Punishments Clause is directed only at the kinds and possibly

the amounts of punishment that can be imposed upon conviction of a crime. As originally
understood, it has nothing to do with the legislature’s decision regarding the definition of
crimes, and it has nothing to do with the initiation of criminal proceedings. Those
limitations must be found elsewhere in the Constitution. Robinson v. California erred in
placing its restriction under the Eighth Amendment, and while it need not be overruled it
should not be extended to new territory.

The old vagrancy laws did present constitutional problems under other provisions, and
disorderly conduct laws were drafted as reforms to eliminate those problems. The Boise
disorderly conduct law at issue in this case is copied from a leading reform. It avoids the
old problem by focusing on conduct, not status.

The Eighth Amendment applies only to punishment imposed following conviction, not
to any actions occurring pretrial, as indicated by multiple precedents of this Court. The
Court of Appeals’ holding to the contrary is clear error.

A federal court should not enjoin enforcement of a state or local enactment as
unconstitutional when interpretation of it by state courts might avoid the constitutional
problem. There are two state-law defenses possible in this case: the state’s general
necessity defense and the ordinances’ built-in shelter availability defense. The panel’s
disagreement with how the police interpret the latter defense in issuing citations is no
excuse for not allowing the state appellate courts to interpret it first. Cases should be
allowed to proceed through the appeal process to obtain authoritative interpretation of
state and local law from state courts before a federal court issues an injunction.

The disagreement between the panel and the rehearing dissenters over the
interpretation of Powell v. Texas illustrates a major problem that only this Court can
resolve. The rule of Marks v. United States on interpretation of precedents with no majority
opinion is unclear, causing confusion and wildly conflicting interpretations across many
areas of law. This Court has a responsibility to clarify how its precedents are to be
interpreted and applied. It fails in its central mission when its precedents are so unclear
that they produce such broad conflict. The Court has passed on multiple opportunities over
many years to clarify the Marks rule, but the issue should not be evaded any longer.

BRIEF AMICUS CURIAE OF BRENTWOOD COMMUNITY COUNCIL IN
SUPPORT OF PETITIONER

Summary of Argument
Our neighborhood, Brentwood, is relatively unique, because the VA Greater Los

Angeles Healthcare System (the “VA”) is situated on Federal land within our
neighborhood. The sidewalks and streets abutting the VA are within the local jurisdiction
of the County of Los Angeles (“County”) or the State of California (“State”). We accordingly
will speak throughout this brief to the State of California and the City and County of Los
Angeles.
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The Boise decision, rather than providing local governments with clear and sound
guidance as to conduct that may be prohibited without running afoul of the Eighth
Amendment, simply strikes the ordinance for punishing “a person for lacking the means to
live out the ‘universal and unavoidable consequences of being human’ in the way the
ordinance prescribes.” (Id. at 1136) As the dissent in Boise’s en banc denial to hear the
matter warns, “the panel’s reasoning will soon prevent local governments from enforcing a
host of other public health and safety laws, such as those prohibiting public defecation and
urination.” (Pet. App. 19a) These laws regulating conduct serve to protect both the
homeless and sheltered. Consequently, the homeless population as well as the sheltered
are harmed by Boise, as further explained below.

Our community has a significant population of “service resistant homeless,” including
service resistant veterans. We have learned that the best outcomes for the homeless are
when the homeless accept services that address the underlying causes of their
homelessness, including mental illness, PTSD, substance abuse, or some combination
thereof. The same regulations that protect the health and safety of our community at large
often serve as the “stick” that can be used by our service providers to convince the
homeless to accept the “carrot” of services.

We urge the Supreme Court to review Boise. As residents of the City of Los Angeles, we
are facing an unprecedented humanitarian crisis. No one, neither the homeless nor the
sheltered, is served today by our City, County and State being stripped of legislative tools
that provide for safe and orderly conduct, which is the effect of the Boise decision. By
eliminating rational tools for governmental bodies to protect their citizens’ health, safety,
and welfare, the homelessness crisis is not going to be solved – it is going to get worse.

We urge the Supreme Court to weigh in on this issue that threatens the very fabric of
our neighborhood, and every neighborhood across our Country.

BRIEF OF AMICUS CURIAE THE DOWNTOWN DENVER PARTNERSHIP 
IN SUPPORT OF PETITIONER 

Summary of Argument
The Petition in this case presents an issue that every metropolitan area in this Country

should be interested in—whether, through the auspices of the Eighth Amendment’s Cruel
and Unusual Punishment Clause, courts may prevent local governments from exercising
their police powers to regulate health and safety concerns from sustained urban camping.

State and local governments have long had the power to regulate matters of local
concern. That power unquestionably reaches issues affecting the public health and safety
of the community, which, prior to the Ninth Circuit’s decision here, included health and
safety issues arising from homelessness and sustained urban camping. Indeed, in 2012,
Denver adopted its “Unauthorized Camping Ordinance,” in response to real and
immediate public health and safety issues from sustained camping in Denver’s parks and
public spaces, including environmentally sensitive areas like the City’s waterways and
green spaces. The Ordinance addresses the health and safety concerns arising from
sustained camping by safeguarding Denver’s public spaces while advancing Denver’s goal
of connecting those engaged in such camping to services and resources, including long-
term housing options. Likewise, the Ordinance minimizes the impact on local business,
which is crucial to Denver’s economic success.
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Critically here, Denver’s Camping Ordinance has also prompted public dialogue and
debate about how best to respond to homelessness. This exercise in democracy has drawn
on interested parties, including faith leaders, neighborhood coalitions, park advocates,
homeless advocates, homeless social-service providers, business groups, and residents
(sheltered and unsheltered), to offer thoughtful and innovative ideas and programs to
address homelessness, and to help stabilize those experiencing homelessness. Denver
voters witnessed firsthand the importance of this debate last spring with Initiative 300. If
passed, the Initiative would have repealed Denver’s Camping Ordinance and codified a
“right to habitate” the City’s public spaces free from interference. Denver voters
overwhelmingly rejected the measure 81% to 19%. But, more importantly, the campaign
evidenced the complexity of the homelessness crisis and the Camping Ordinance’s place in
that conversation. Also, through the campaign, organizations of varying interests warned of
the unintended consequences of giving the public unimpeded access to Denver’s public
spaces and denying the government the autonomy to respond to the realities of sustained
camping. Ultimately, Denver voters decided that granting the City’s homeless residents a
mere “right to survive on the streets” was not a dignified or real—let alone viable—solution
to addressing homelessness.

The Ninth Circuit’s decision threatens to do more harm than good. The decision will
stifle the policy debate by disincentivizing participation, and it will eliminate a critical tool
that helps focus solutions and services aimed at solving homelessness. The decision will
also make government action to readdress the health and safety concerns from camping in
this Country’s densest urban areas needlessly difficult. And, most important, the decision
will harm those experiencing homelessness by granting constitutional protection to exactly
the worst option for those who are truly homeless: a license to seek refuge in dangerous
encampments rather than shelters and services meant to help them exit life on the street.

The Court should grant the City of Boise’s Petition and correct the Ninth Circuit’s
erroneous application of the Eighth Amendment in this case.

BRIEF FOR AMICI CURIAE CALIFORNIA STATE ASSOCIATION OF
COUNTIES AND 33 CALIFORNIA COUNTIES AND CITIES IN SUPPORT OF
PETITIONER

[County of Del Norte County of Fresno, County of Los Angeles County of Orange, County
of Riverside County of Sacramento, County of San Diego County of San Joaquin, County of
Sutter, City of Covina City of Crescent City, City of Fairfield City of Fullerton, City of
Gardena City of Glendora, City of Laguna Beach City of La Habra, City of Lodi City of
Lompoc, City of Manhattan Beach City of Manteca, City of Newport Beach City of Redondo
Beach, City of Sacramento City of Salinas, City of San Buenaventura City of San Rafael,
City of Thousand Oaks City of Torrance, City of Vista City of West Covina, City of
Westminster City of Whittier]

Summary of Argument
No one doubts the severity of the nation’s homelessness crisis or the need for more

housing and support services. In the face of this crisis, counties and cities throughout
California—where nearly half of the nation’s unsheltered population resides—have
developed creative and effective solutions and devoted extraordinary resources to provide
temporary shelter and social services for homeless individuals while making efforts to build
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more permanent supportive housing. The Ninth Circuit’s decision, however, threatens to
derail these efforts by imposing an ill-defined and unworkable standard.

The decision below not only leaves municipalities at an interpretive loss by creating
more questions than it answers but also places an enormous financial and logistical burden
on them, exposes them to costly and wasteful litigation while leaving no room for error, and
calls a host of essential public health and safety laws into constitutional doubt. At the same
time, the decision makes it harder for local governments to protect unsheltered and
sheltered individuals from the unprecedented fire, flood, and environmental hazards
California communities currently face without risking potential civil liability including
attorney’s fees under 42 U.S.C. §§ 1983 and 1988.

Unless this Court grants review, the Ninth Circuit’s “decision [will] generate[] dire
practical consequences for the hundreds of local governments within [its] jurisdiction, and
for the millions of people that reside therein.” Pet. App. 15a (Smith, J., dissenting from
denial of reh’g en banc).

BRIEF OF THE CITY OF ABERDEEN, WASHINGTON AMICUS CURIAE IN
SUPPORT OF THE CITY OF BOISE 

Summary of Argument
Certiorari should be granted because: Martin v. City of Boise, 920 F.3d 584 (9th Cir.

2019) has barred enforcement of laws prohibiting camping on public property without
clearly defining what it means for a city to have available overnight shelter space; has
impermissibly expanded prohibitions against criminalization to statutory restrictions
imposed for public safety and welfare considerations of the community as a whole; and, the
Ninth Circuit’s decision has led to unintended consequences whereby unsheltered and
homeless individuals are able to appropriate public property for their own use thereby
denying the general public’s enjoyment of its intended purpose.

Martin is being used to permit wholesale appropriation of public property, and to
prevent the City from removing unsheltered and homeless persons from public property,
regardless of what jurisdiction owns the property or what the health, safety, or welfare
impacts may be.

Martin prevents the City’s proper police authority to maintain public safety in the event
that unsheltered and homeless people demand access to specific parcels absent “available
shelter” which is inadequately defined and cannot be practically determined by city
officials responsible for protecting public health, safety and welfare. Together, these
limitations have the unintended consequence of depriving public landowners of trespass
protections afforded to private landowners.

BRIEF OF STATES OF IDAHO, ALASKA, INDIANA, LOUISIANA,
NEBRASKA, SOUTH DAKOTA, AND TEXAS AS AMICI CURIAE IN
SUPPORT OF PETITIONER

Summary of Argument
In Martin v. City of Boise, the Ninth Circuit addressed a lawsuit filed by certain

homeless individuals arguing that citations issued to them pursuant to two city ordinances
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were unconstitutional under the Cruel and Unusual Punishment Clause of the Eighth
Amendment. One ordinance made it a misdemeanor to camp on any streets, sidewalks,
parks or public places (elementary bedding, such as a blanket, could trigger enforcement),
Pet. App. 35a, 64a, and the other banned “[o]ccupying, lodging, or sleeping in any building,
structure, or public place, whether public or private . . . without the permission of the
owner or person entitled to possession or in control thereof,” id. (quoting Boise City Code §
6-01-05). Both of these ordinances applied equally to anyone in violation of them.

Even though the case went to the Ninth Circuit following summary judgment on a
procedural issue, the Ninth Circuit ruled on the merits, holding “as long as there is no
option of sleeping indoors, the government cannot criminalize indigent, homeless people
for sleeping outdoors, on public property” based on its conclusion that the Eighth
Amendment prohibited the imposition of sanctions for involuntary conduct stemming from
an individual’s status. Pet. App. 62a. The Ninth Circuit mandated a two-part analysis to
determine whether camping laws could be enforced against a homeless individual: (1) does
the number of homeless individuals in the jurisdiction exceed the number of shelter beds;
and (2) is shelter “practically available” to the individual. Pet. App. 62a-65a.

This Court should grant certiorari for the reasons stated by the City of Boise in its
Petition for Certiorari and to appropriately limit the Ninth Circuit’s decision from
impermissibly infringing upon states’ core public safety rights under the Tenth
Amendment. The decision has serious consequences for the rights and authority of the
states to develop and enforce laws necessary for the health and welfare of their
populations, both as to laws prohibiting camping and as to laws prohibiting criminal acts
such as murder, child sex abuse, and rape.

In a post-Martin world, states are effectively prohibited from enforcing important
camping laws, such as laws prohibiting camping in rest areas, along highways, and on
significant state properties, as to individuals who are homeless. While the Ninth Circuit
suggested that its analysis would leave governments able to enforce their camping laws in
certain situations, enforcement is simply not possible in practice, especially not by states.
The inability to enforce these laws has grave consequences, putting states’ residents at risk
in rest areas, along highways, and on the grounds of important state structures, such as
memorials, universities and capitol buildings. The inability to enforce these laws also poses
environmental hazards and hinders the ability of state officials to maintain state
infrastructure. Further, the inability to enforce these laws risks decreasing public access to
important public buildings.

The Ninth Circuit’s decision has also called into question many other criminal laws that
democratically elected state lawmakers have deemed necessary to protect public health
and safety. Clearly, the Ninth Circuit’s decision implicates laws prohibiting conduct by
individuals who are homeless that may be considered “biologically compelled,” such as
public urination and defecation, theft of food, water, and clothing to protect against the
elements, and public use of drugs and alcohol if the individual is addicted to such
substances. But it also calls into question such fundamental prohibitions as laws imposing
criminal penalties for murder, child sex abuse, child pornography, domestic violence,
stalking, drug use, and rape for any criminal defendant who argues that his conduct was
the product of a compulsion.

Criminal defendants have recognized this for years. For over five decades, criminal
defendants have attempted to invoke Robinson and/or Powell as defenses to criminal
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charges on the argument that their acts were compelled. But the Ninth Circuit swept these
concerns away to constitutionalize an area of state control. Even worse, the Ninth Circuit’s
action on this issue is unnecessary—state common laws already address the concerns that
underpin the Ninth Circuit’s decision without intruding on states’ rights.

For these reasons, amici states respectfully request that this Court grant the City of
Boise’s petition for certiorari.

BRIEF OF BOISE METRO CHAMBER OF COMMERCE, INC. AS AMICUS
CURIAE IN SUPPORT OF PETITIONER

Summary of Argument
As thoroughly pointed out by City of Boise (the “City”) in its Petition for Writ of

Certiorari (the “Petition”), the Ninth Circuit’s decision greatly expands the “sparingly
applied” substantive limits imposed by the Cruel and Unusual Punishment Clause of the
Eighth Amendment and creates a conflict amongst circuit courts. Pet. Sections I, II; see
Robinson v. California, 370 U.S. 660 (1962); Powell v. Texas, 392 U.S. 514 (1968); and
Ingraham v. Wright, 430 U.S. 651 (1977). The Chamber agrees with the City that a grant of
certiorari is appropriate on the grounds that the Ninth Circuit’s ruling is in conflict with
this Court’s precedent and because it creates a split of authority in the circuits. Pet. 24–25.

While the Chamber joins its voice with the above legal arguments raised by the City in
its Petition, the Chamber submits this brief primarily to express its practical concerns
about the effect of the Ninth Circuit’s ruling on the Chamber, its members, and the Boise
business community. See, e.g., Pet. Section III.

Simply put, the Ninth Circuit’s ruling extensively infringes upon the City’s exercise of
police power – granted by the Idaho Constitution and the Idaho Code – to regulate conduct
that affects the public health and welfare of the City and its residents. In addition, the
Ninth Circuit panel’s decision elevates the interests of the City’s homeless population over
the interests of other stakeholders in the community, including local businesses. Moreover,
the negative impacts of the ruling are likely to extend far beyond the public sector. Indeed,
the consequences of the ruling also include shifting the costs and burden to private
businesses to deal with (or simply, live with) problems associated with homeless
encampments in public spaces, damage to businesses in the Boise community, damage to
tourism in the Boise community, and irreparable damage to the City’s reputation as a great
place to live, work, and do business.

For these reasons, the Chamber urges this Court to grant the City’s Petition.

BRIEF AMICUS CURIAE OF STEPHEN EIDE IN SUPPORT OF PETITIONER

Summary of Argument
Boise has quality-of-life ordinances that prohibit camping and sleeping in public

spaces, with exceptions precluding enforcement when there is no available overnight
shelter. Boise’s homeless shelters have never been full. Pet. App. 78a. And the district court
found that there was “no actual or imminent threat that either Plaintiff will be cited for
violating the Ordinances.” Pet. App. 71a–72a. Yet the Ninth Circuit reversed a district
court’s legal and factual findings to hold that Boise’s homelessness policy was not good

8



enough to permit enforcement of these laws. This is not, as the Ninth Circuit claims, a
“narrow” ruling (Pet. App. 62a, 15a), but one that envisions judicial micromanagement of
public policy through litigation. The Ninth Circuit requires courts not only to assess the
leniency of local law enforcement agencies but also that of small non-profit shelters that
operate independently of city governments. Unless smaller, poorer municipalities choose to
adopt the failed and prohibitively expensive homelessness policies of New York City, Los
Angeles, and San Francisco, the Ninth Circuit requires them to surrender the possibility of
protecting their citizens from the health and crime problems associated with large
encampments, and surrender to those encampments public spaces intended for the entire
public to share. Such judicial micromanagement infringes on the separation of powers and
guarantees inferior public policy. It cannot be a valid interpretation of the Eighth
Amendment, and the Supreme Court should grant certiorari to reverse the Ninth Circuit’s
decision.

BRIEF FOR AMICI CURIAE SEVEN CITIES IN ORANGE COUNTY IN
SUPPORT OF PETITIONER

[San Clemente, San Juan Capistrano, Lake Forest, Laguna Hills, Santa Margarita, Mission
Viejo, and Aliso Viejo]

Summary of Argument
The decision below held that, under the Eighth Amendment, homeless individuals may

not be penalized “for sleeping outdoors, on public property, when no alternative shelter is
available to them.” Pet.App. 36a. Although this rule may appear straightforward at first
glance, in reality it gives rise to a welter of conceptual and practical imponderables. As a
result, if this decision remains in effect, local governments throughout the Ninth Circuit
may find themselves unable to enforce a wide range of public health and safety ordinances.
The dangerous confusion wrought by the opinion below—which many of the Amici have
already experienced firsthand— compels review.

I. To begin, it is not clear what it means for shelter to be “available” to a homeless
individual. One open question is where shelter must be available. If the shelter must be
located in the jurisdiction that is attempting to enforce the ordinance, then even small
towns may suddenly be charged with maintaining a substantial stock of shelter beds.

Similarly, it is unclear what kind of shelter must be available. For example, amicus San
Clemente has sought to comply with the decision below by designating a city-owned lot as
a camping area for homeless individuals. But homeless advocates have argued that the
decision below requires indoor shelter to be available before anti-camping ordinances can
be enforced. And San Clemente has faced a barrage of complaints about the lot’s
conditions, including claims that the Constitution requires the City to provide cellphone
charging stations for the homeless.

Nor is it clear at what time availability should be measured. If the answer is “at the
moment of enforcement,” then a homeless person could immunize himself from public
camping ordinances simply by violating shelter rules and getting evicted (with the result
that the shelter would no longer be “available” to him). That cannot be right. But nor can
any other answer be reasonably drawn from the decision below.
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II. There are also difficult questions concerning how to measure whether shelter is
available. The decision below arguably allows enforcement of public sleeping ordinances
only if the number of available shelter beds exceeds the number of homeless persons in the
jurisdiction. But calculating the number of homeless individuals is prohibitively difficult.
Nor is it straightforward to monitor the number of available shelter beds, especially given
that some shelters are privately run, and not all shelter beds are available to all homeless
individuals.

In the end, many local governments may simply cease to enforce their public sleeping
and camping ordinances rather than attempt to comply with the onerous requirements
imposed by the decision below— indeed, some cities have already done so.

III. Finally, it is unclear what other laws are cast into doubt by the decision below. The
opinion’s logic is sweeping. It is possible that, beyond sleeping and camping ordinances,
the decision prohibits cities from enforcing laws that prohibit sleeping in designated areas
or at certain times; laws that prohibit obstructing traffic; laws that prohibit lighting fires or
building of structures on public land; and even laws against public urination, defecation,
and drug use.

Ultimately, what all of these problems illustrate is that the panel’s approach to this
matter is profoundly mistaken. A particular homeless individual’s inability to comply with
the law should be addressed in that individual’s criminal proceeding, perhaps through the
assertion of a necessity defense. Attempting to solve the problem wholesale via broad pre-
enforcement injunctions inevitably begets precisely the confusion that the decision below
has already caused. For these reasons, this Court should intervene.

BRIEF OF AMICI CURIAE CALIFORNIA STATE SHERIFFS’ ASSOCIATION,
CALIFORNIA POLICE CHIEFS ASSOCIATION, AND CALIFORNIA PEACE
OFFICERS’ ASSOCIATION IN SUPPORT OF PETITIONER

Summary of Argument
Amici are familiar with the Petition filed by the City of Boise and do not seek to

duplicate the Petitioner’s arguments. Rather, Amici wish to discuss the practical
implications that the Ninth Circuit’s underlying decision is having, and will continue to
have, on law enforcement throughout the State of California. Amici also wish to emphasize
the exceptional public importance of the questions presented by the Petition from the
perspective of those whose profession brings them in contact with the homeless population
on a daily basis in the course of their duties as peace officers.

Local municipalities have the legal authority to pass ordinances that regulate the
health, safety and welfare of their citizens. These municipalities also have the expertise to
determine how to best address the difficult and sensitive issues raised by the increasing
homeless populations in their jurisdictions. Indeed, the States’ core police powers have
always included authority to define criminal law and to protect the health, safety, and
welfare of their citizens. See Brecht v. Abrahamson, 507 U.S. 619, 635, 123 L. Ed. 2d 353, 113
S. Ct. 1710 (1993); see also Whalen v. Roe, 429 U.S. 589, 603, n. 30, 51 L. Ed. 2d 64, 97 S. Ct.
869 (1977).

The problems presented by the ever-increasing homeless population and the
concomitant proliferation of homeless encampments have created a crisis of epic

10



proportions on the streets of cities across the United States. With 129,972 individuals
experiencing homelessness on any given day as of January 2018 – the highest in the Nation
– no state has felt the impact of this crisis more severely than the State of California. And
as first responders, no profession faces the crisis in a more direct way on a daily basis than
that of law enforcement.

Police officers “are the guardians of the peace and security of the community, and the
efficiency of our whole system, designed for the purpose of maintaining law and order,
depends upon the extent to which such officers perform their duties . . . ”. Christal v. Police
Com. of San Francisco, 33 Cal. App. 2d 564, 567 (1939). Indeed, the most basic function of
law enforcement agencies is to protect the safety of the public.

In order to carry out these duties, society has granted peace officers great authority,
including the power to cite and arrest persons for violating the law. This authority
provided to peace officers, however, is not without strict limitations designed to ensure that
peace officers do not abuse this authority. Courts are constantly called upon to balance the
immeasurable value of effective law enforcement – to the individual citizen and to society
in general – against precious individual constitutional rights.

Prior to Martin, enforcement of generally applicable criminal laws was the province of
local law enforcement agencies regardless of the “involuntariness” of the conduct at issue.
The expansive interpretation given to the Eighth Amendment by the Ninth Circuit
impermissibly intrudes on core peace officer functions, impairs law enforcement’s ability to
protect public safety and fails to provide law enforcement sufficient direction or flexibility
to make critical decisions regarding citing individuals for violations of basic health and
safety laws. In short, the Martin decision leaves law enforcement officers in a very difficult
position in their struggle to ensure the health and public safety for all persons whom they
serve.

For law enforcement, the Ninth Circuit’s lack of analysis, lack of clarity on the legal
standard and failure to explain what is meant by basic terms within the decision such as
“shelter,” “availability” and “involuntary” present more than an interesting cerebral
exercise. Instead, for peace officers on the street, who are making thousands of contacts
each month with the homeless population on their city’s streets, the underdeveloped and
confusing decision provides law enforcement agencies with sparse direction as to the scope
of their authority in those day-to-day policing contacts or with respect to how they must act
to avoid future liability. In sum, Martin imposes an amorphous standard that is impossible
for officers, or courts, to apply in a fair and consistent manner. In addition, the Martin
decision significantly burdens peace officers in their daily duties and creates substantial
civil liability exposure for those officers.

Amici’s members need this Court’s guidance concerning a clear and consistent
interpretation of the liability standard governing law enforcement interactions with the
homeless population, and the scope of laws that permissibly may be enforced as to this
population. Amici believe the resolution of the questions raised by this case are extremely
important and submit this Brief seeking guidance out of concern that the laws fostered to
ensure the health and safety of both the homeless population and the public at large should
not be compromised by vague and impracticable constitutional standards. Amici and their
members further have an interest in ensuring that law enforcement agencies and peace
officers have appropriate flexibility to make critical decisions regarding citations and
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arrests for violations of basic health and safety laws without facing the specter of monetary
damages, attorneys’ fees awards, and defense costs that are associated with civil lawsuits.

Unfortunately, there is no easy answer to the problem of homelessness and there is no
single tool that will solve this crisis. Amici wish to make it very clear that they, by no
means, argue for the criminalization of the homeless. Law enforcement agencies in
California remain steadfast in their commitment to improving the lives of persons
experiencing homelessness, by partnering with social service agencies and community
groups to address homelessness, while maintaining cities and counties that are safe, clean
and accessible to all. To successfully reduce homelessness and homeless encampments,
California law enforcement must continue to be innovative and must be able to employ
each and every tool at their disposal. Enforcement of the type of ordinances at issue in
Martin is simply one tool, and a vital one, that should be available to law enforcement.
Accordingly, Amici respectfully support the City of Boise’s Petition for Writ of Certiorari. 

BRIEF FOR AMICI CURIAE MARYROSE COURTNEY AND KETCHUM-
DOWNTOWN YMCA IN SUPPORT OF PETITION FOR A WRIT OF
CERTIORARI

Summary of Argument
Homelessness is an epidemic across the country, adversely affecting both the homeless

and their surrounding communities. Many homeless people live in encampments for
understandable reasons.

But homeless encampments have created a public health nightmare, both for those
living in the encampments and others in the area. Diseases associated with the Middle
Ages, and long since largely eradicated in the developed world, are returning in these
encampments. Sexual assault and other violent crimes are rampant.

Encampments also severely damage the communities in which they are located. Drug
use, prostitution, burglaries, theft, and arson are commonplace. Public safety suffers as
encampments interfere with the ability of firefighters to do their job. Encampments disrupt
daily life for local citizens, including by impeding both public transportation and roadways.
And poor communities suffer the most because that is where most encampments are
located.

My experience with my brother, John, demonstrates the human toll of homelessness
and the complexity of the problem. John suffers from mental disease that complicates
efforts to help him, and his public urination and masturbation has resulted in his being
convicted of felonies and classified as a sex offender. John is not alone in these experiences.
Homeless people routinely suffer basic human indignities from living on the street.

The Ninth Circuit decision in this case cannot be reconciled with the precedents of this
Court and conflicts with decisions from other courts. It is also having an immediate and
severely adverse impact on the very people it is intended to help.

Under the Ninth Circuit decision, a government cannot enforce its laws prohibiting
public camping unless it provides on each night sufficient eligible beds in shelters for every
homeless person in the “jurisdiction.” That standard is hopelessly vague, and it imposes
enormous costs on local government.
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Ambiguities in the Ninth Circuit decision abound. What is the relevant jurisdiction?
May a large jurisdiction like Los Angeles City or County address particular neighborhoods
as distinct units? How is the number of homeless people determined day by day? Do beds
in shelters with any sort of religious affiliation count? Do beds in shelters that impose rules
regarding sobriety, hours, or behavior count? The Ninth Circuit’s failure to answer these
and other critical questions leave governments with intolerable uncertainty about their
obligations.

The Ninth Circuit’s ruling has many other severely adverse consequences. The inability
to enforce antiencampment laws means existing encampments will persist and more
encampments will appear. Those encampments bring with them the disease, crime, and
safety risks mentioned above, both for the people living in them and for others in the
neighborhood. Downtown Los Angeles could be a wonderful place to live and raise a
family. But no family wants to live in a place where parents must push strollers around
encampments, young children learn to step over drug paraphernalia, and human waste
threatens basic health and safety.

Moreover, the Ninth Circuit’s ruling is already leading to more aggressive policing, as
police prohibited from enforcing anti-camping laws turn to arresting homeless people for
more serious offenses, like public urination, public defecation, and public nudity. As John’s
experience shows, convictions on these more serious charges can lead to homeless people
being classified as sex offenders. Homeless persons with felony records or who are
registered sex offenders will find it considerably more difficult to obtain stable employment
or find landlords that are willing to rent to them.

The bottom line is that governments need flexibility to promote housing and safety for a
variety of vulnerable people who suffer from a variety of conditions. Some homeless people
simply cannot afford housing, but others have mental health and substance abuse
problems. Court rulings like the Ninth Circuit’s in this case do far more harm than good
because they lead to deregulation and generate apathy and inaction, as well as a sense of
frustration that discourages further efforts to help the homeless.

BRIEF OF AMICUS CURIAE CENTER FOR CONSTITUTIONAL
JURISPRUDENCE IN SUPPORT OF PETITIONER

Summary of Argument
As originally understood, the Eighth Amendment’s Cruel and Unusual Punishment

Clause addressed only the method of punishment, barring only those methods that were
both “cruel and unusual,” such as “tortures,” “racks and gibbets.” It did not address
whether a particular otherwise-permissible punishment was proportionate to the crime, or
“impose substantive limits on what can be made criminal.” Those were additional glosses
added by this Court in Robinson v. California, 370 U.S. 660 (1962), more than a century and
a half after the Eighth Amendment was adopted. 

But even this Court’s holding in Robinson dealt only with statutes that criminalized
status, not conduct. Statutes prohibiting conduct do not run afoul of the Eighth
Amendment. Powell v. Texas, 392 U.S. 514 (1968). Here, plaintiffs were not subject to
Boise’s misdemeanor ban on camping on public property because of their homeless status,
but because of their conduct that violated Boise’s generally applicable law. The decision
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below those goes well beyond the status/conduct distinction drawn in Powell, in conflict
both with this Court’s decisions and with the decisions of several circuit and state courts. 

Moreover, the expansive gloss given to the Eighth Amendment by the Ninth Circuit
below constitutes a significant intrusion into the police powers of the states, in an area that
has been almost exclusive within the preserve of State authority. 

Finally, in order for State and local governments to exercise their long-standing police
power authority to deal with the basic health and safety concerns raised by an expanding
homeless population, the Ninth Circuit’s decision effectively imposes on them an
affirmative obligation for massive public expenditure on homeless shelters, contrary to this
Court’s decision in Deshaney v. Winnebago County Dept. of So-cial Services, 489 U.S. 189
(1989). 

For all these reasons, the petition for writ of certiorari should be granted, and the
decision of the Ninth Circuit reversed.

BRIEF OF THE PEOPLE CONCERN AND WEINGART CENTER
ASSOCIATION AS AMICI CURIAE SUPPORTING PETITIONER

Summary of Argument
Amici know better than most that the Ninth Circuit’s decision in this case is no way to

help individuals experiencing homelessness. As nonprofit organizations committed to
helping homeless and low-income individuals in Los Angeles’s Skid Row neighborhood
and elsewhere, amici firmly believe that neither criminalizing nor constitutionalizing
homelessness can solve this complex and tragic humanitarian crisis. Unfortunately, amici’s
experiences in Los Angeles have confirmed that never-ending litigation over constitutional
rights makes it harder for amici and similar organizations to help individuals experiencing
homelessness. Such litigation can effectively cement homeless encampments into place
and significantly increase the difficulty of providing the assistance that is critical to helping
these individuals build lives of self-sufficiency.

In several ways, the Ninth Circuit’s decision in this case breaks new ground, but for Los
Angeles it is familiar territory. Back in 2006, the Ninth Circuit adopted a similarly sweeping
Eighth Amendment rule for Los Angeles, restricting the city’s ability to enforce a public
sleeping ordinance “so long as there is a greater number of homeless individuals in Los
Angeles than the number of available beds.” Jones v. City of Los Angeles, 444 F.3d 1118,
1138 (9th Cir. 2006). Knowing that housing sufficient for Los Angeles’s tens of thousands of
homeless individuals was a distant prospect, the city settled the case, and the Jones
decision was vacated. Under the terms of the settlement, however, Los Angeles continued
to abide by the Jones ruling— and did not enforce public sleeping laws—during the
overnight hours.

But that was hardly the end of the lawsuits. The next legal battle was over the right to
leave property on the street unattended. In Lavan v. City of Los Angeles, 693 F.3d 1022,
1024 (9th Cir. 2012), the Ninth Circuit ruled that the city likely violated homeless Skid Row
inhabitants’ Fourth and Fourteenth Amendment rights by seizing and destroying
unabandoned personal possessions. Los Angeles settled that case, too, but still more
lawsuits and settlements followed. Most recently, the city settled Mitchell v. City of Los
Angeles, in which the district court preliminarily enjoined the city from confiscating any
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amount of Skid Row property, whether in a cleanup effort or incident to an arrest, “absent
an objectively reasonable belief that it is abandoned, presents an immediate threat to
public health or safety, is evidence of a crime, or is contraband.” No. CV 16-01750 SJO
(GJSx), 2016 WL 11519288, at *7 (C.D. Cal. Apr. 13, 2016). This injunction applied not only
to such essentials as tents, clothing, and medication, but also bulky items like sofas and
appliances. Mitchell v. City of Los Angeles, No. CV 16- 01750 (SJO) (JPRx), 2017 WL
10545079, at *2, *3-4 (C.D. Cal. Sept. 25, 2017).

No matter how well-intentioned, these lawsuits and rulings hamper efforts to find
constructive solutions to homelessness. Taken together, the rulings make it virtually
impossible to clean up encampments in a municipality, like Los Angeles, where the
number of individuals experiencing homelessness invariably exceeds the amount of shelter
space. And entrenched encampments make it harder for amici to succeed in their missions.
In amici’s long experience, access to housing and services—including counseling,
treatment, and training, among other things—are indispensable to get people back on their
feet. But it is far harder to persuade individuals to make use of available housing and
services when they are settled in quasi-permanent encampments that become fixed, and
overrun with disease and crime, in neglected parts of town. And it is also harder to build
popular support around constructive solutions to homelessness—like the construction of
new housing—when the public debate is fixated on courtroom battles.

The status quo in Skid Row, which offers a glimpse into the future for cities throughout
the Ninth Circuit if the decision below stands, is not good for the people who live in those
encampments, the people trying to rebuild their lives nearby, or the people who provide
services to them. In amici’s view, the Court should grant certiorari and reverse the Ninth
Circuit’s judgment.

BRIEF OF AMICI CURIAE LOS ANGELES AREA CHAMBER OF
COMMERCE AND CENTRAL CITY ASSOCIATION IN SUPPORT OF
PETITIONER

Summary of Argument
The Ninth Circuit’s rule is neither workable nor compassionate. States and localities

must be able to enforce reasonable public health and safety laws of general application,
which protect all members of the public, including those grappling with homelessness.
Communities need the flexibility to develop solutions that work to protect all of their
residents and ultimately decrease the number of individuals living on the streets. The
Ninth Circuit’s rigid constitutional rule furthers neither of those interests.

This Court’s intervention is needed now, because this is a dangerous precedent that
threatens the health and safety of the men, women, and children who reside within and
near encampments. If left in place, the decision below will utterly hamstring the efforts of
states and localities to forge sensible and compassionate solutions that balance the dignity
of our homeless neighbors with the safety of the public at large.
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AMICUS CURIAE BRIEF OF THE INTERNATIONAL MUNICIPAL LAWYERS
ASSOCIATION, NATIONAL LEAGUE OF CITIES, NATIONAL ASSOCIATION
OF COUNTIES, INTERNATIONAL CITY/COUNTY MANAGEMENT
ASSOCIATION, WASHINGTON STATE ASSOCIATION OF MUNICIPAL
ATTORNEYS, WASHINGTON ASSOCIATION OF SHERIFFS AND POLICE
CHIEFS, AND WASHINGTON STATE SHERIFFS ASSOCIATION IN
SUPPORT OF PETITIONER

Summary of Argument
According to U.S. Department of Housing and Urban Development statistics, 552,830

people experienced homelessness in the United States on a single day in January 2018;
35% of them reside in the Ninth Circuit. The reasons for homelessness are multi-fold,
including the financial crisis of 2008, rising housing costs, mental illness, drug and alcohol
abuse, and unemployment. A number of sub-populations make-up the homeless, including
families; those suffering from alcoholism, drug addiction, and mental illness; and the
chronically homeless. Approaches to address homelessness have evolved over time. It is no
longer seen solely as a criminal law enforcement problem. Nor is it simply a housing issue,
given that many homeless individuals require services beyond housing. Local governments
are devoting significant resources to these seemingly intractable problems, taking different
approaches depending on the situations in their communities.

Local governments have limited resources, however. While working to ease the plight
of homeless individuals, local governments are also dealing with negative consequences of
large numbers of people camping on public property. These impacts include public health
and safety problems: unmanaged human waste, garbage, discarded drug paraphernalia,
camping fires, blocked sidewalks and open spaces, and blight. Encampments are
frequently marked by outbreaks of contagious diseases, vermin, and crime. Nearby
residents and businesses complain that these problems negatively affect the community
and render some public property unusable by the general public.

In Martin v. City of Boise, 920 F.3d 584 (9th Cir. 2019), the Ninth Circuit applied the
Eighth Amendment proscription on cruel and unusual punishment well beyond what the
Constitution’s framers intended or how it has been interpreted by this Court. Further,
Martin improperly restricts local governments’ ability to exercise their broad police powers
to safeguard the health, safety, and welfare of their communities. Not only is the decision
confusing, but it is unworkable as a practical matter. The difficult issue of homelessness is
better left to local policymakers to determine the most appropriate responses rather than
to the judiciary.

There is no question that more needs to be done to address the root causes of
homelessness, ensure that all have adequate shelter, and remedy unsafe living conditions.
At the same time, local governments are responsible for the health and safety of all their
constituents. Local governments need more tools, not fewer, to deal with these challenges.
The Martin decision constrains local governments’ ability to address one of the most
challenging problems they face.
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BRIEF OF AMICUS CURIAE LEAGUE OF OREGON CITIES IN SUPPORT
OF PETITIONER

Summary of Argument
In the opinions dissenting from and concurring with the Ninth Circuit’s decision

denying rehearing en banc, Judge Smith and Judge Berzon looked into their individual
crystal balls and foresaw very different outcomes of the panel’s decision. Judge Berzon’s
concurrence brushes away any concerns: “There is no reason to believe that [the
homelessness crisis] has grown, and is likely to grow larger, because Martin held it
unconstitutional to criminalize simply sleeping somewhere in public if one has nowhere
else to do so.” Pet.App.6a. Judge Smith, on the other hand, soberly cautioned: “I fear that
the panel’s decision will prohibit local governments from fulfilling their duty to enforce an
array of public health and safety laws. Halting enforcement of such laws will potentially
wreak havoc on our communities.” Pet.App.20a. In the year since the Martin decision,
Oregon’s experience has rendered Judge Smith’s prophecy a reality.

As Judge Smith predicted, the majority of Oregon cities are not enforcing ordinances
prohibiting camping on city property. The cost of complying with the Ninth Circuit’s
requirements to enforce such ordinances is simply too great. Indeed, the very first
requirement is a non-starter—cities must count homeless individuals and determine
whether there are enough vacant shelter beds. Counting homeless people is prohibitively
expensive for large cities, and often cannot be done with any accuracy. Second, most
shelter beds do not qualify under the Ninth Circuit’s decision. The majority of homeless
shelters are sponsored by religious organizations which, according to the opinion, infringes
upon the Establishment Clause. Moreover, many smaller cities and towns do not have a
shelter within city limits at all and therefore cannot prohibit camping on their city
property—even if a shelter is in an adjacent city. Finally, even direct evidence of an
individual’s voluntary choice to forego a vacant shelter bed is irrelevant—if there are more
homeless individuals than available, non-religious shelter beds, the choice to sleep outside
is categorically involuntary and cannot be regulated.

Judge Smith also correctly foresaw that the inability to prevent people from sleeping on
public property would wreak havoc on Oregon’s cities. The sheer need for cleanup and law
enforcement patrol is enormous. And, likely contrary to the Ninth Circuit’s intention, there
has been a marked increase in unsheltered homeless in the aftermath of the court’s
opinion. Citizen complaints have risen dramatically, reflecting not only resident
dissatisfaction, but also reduced tourism, often in cities hardest hit by Oregon’s timber
industry decline. Not only does this opinion do nothing to alleviate the conditions for those
experiencing homelessness, it has exacerbated the secondary crisis—the impact on cities
and towns of the proliferation of the unsheltered homeless.

BRIEF OF AMICUS CURIAE VENICE STAKEHOLDERS ASSOCIATION IN
SUPPORT OF PETITIONER

[This brief does not have a summary of argument.  The following statements are taken
from the section headings of the brief.]

The Court should review and reverse Martin because cities such as Boise and Los
Angeles are hamstrung by its requirement of providing beds for all homeless before
enforcing municipal laws for the protection of health and public welfare.  The Martin Court
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erred in requiring beds for an entire homeless population rather than beds for the number
of homeless cited on any given night.  The Martin Court failed to adequately define
“voluntary” and “involuntary” as it relates to homelessness.  The Martin Court failed to
consider the impact of homeless encampments on the use of shelters.

BRIEF OF AMICUS CURIAE THE CITY OF LOS ANGELES IN SUPPORT OF
GRANT OF PETITION FOR CERTIORARI

Summary of Argument
The homeless crisis in Los Angeles is just that – a crisis. First and foremost, our

vulnerable homeless population is affected. But the crisis also affects every Angeleno, each
of whom deserves, among other things, passable sidewalks. The lack of clarity of the Boise
decision, combined with its sweeping rationale, makes more difficult the efforts of Los
Angeles to balance the needs of its homeless residents with the needs of everyone who uses
our public spaces.

Clarity: The Boise Opinion creates no less than four areas of uncertainty for the City.

The first ambiguity results from Boise’s fullthroated endorsement of the broad,
sweeping language of Jones v. City of Los Angeles. This language suggests that, until every
homeless person in Los Angeles has a bed, no enforcement action against any individual
homeless person is permissible, even if the City has a bed for that homeless person. Boise,
920 F.3d at 617. Must the City of Los Angeles create 27,000 shelter beds before taking
enforcement action against a single unsheltered individual who refuses an available shelter
bed in one of the City’s regional shelters, just because shelters at the opposite end of the
City are full? Phrased differently, must shelter beds go empty because one is not available
for every homeless person in Los Angeles? The body of the Boise decision fails to answer
that question. A footnote purports to do so, but, as discussed below, that footnote only
creates inconsistency within the Opinion.

The second area of uncertainty is practical: Is Los Angeles required, like the City of
Boise, to conduct a nightly count of its homeless before any enforcement can occur? As
was observed by the dissenters from the Ninth Circuit’s denial of en banc rehearing in
Boise, the Boise rule is impossible to administer. In a city the size of Boise (with 125 of its
867 homeless population unsheltered) the task is difficult. Boise, 920 F.3d at 604. The
challenge is exponentially greater in a city the size of Los Angeles (with 27,000 of its 36,300
homeless population unsheltered). Based upon the efforts required for the Point-in-Time
Snapshot, Los Angeles would need 21,000 volunteers in service yearround if it were to
conduct a nightly count of its homeless residents. Even if that were possible, each night the
City would have to compare the count of homeless individuals with the number of available
shelter beds, by contacting scores of homeless shelters throughout the jurisdiction.

A third unresolved question is created by Boise’s sweeping rationale which, by its
logical extension, applies to more than simply the act of sleeping in public. Arguably, Boise
constrains Los Angeles from regulating a person’s ability “to live out the ‘universal and
unavoidable consequences of being human’” in public places if the person lacks a private
place to live. Boise, 920 F.3d at 617 n.8. Boise does not elaborate on the specific nature of
what “consequences of being human” Los Angeles can regulate, and which can it not. Like
other cities, to maintain safe and sanitary conditions, Los Angeles regulates its public
spaces. Conduct banned in the public right of way includes, for example, urination,
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defecation, and storage and use of flammable substances for cooking. Any doubt as to the
ability of Los Angeles to enforce these and other rules makes our public spaces less safe
and sanitary.

The fourth area of uncertainty relates to Boise’s dismissive discussion of the City’s
regulatory powers, in a few lines tucked away in a footnote couched in equivocal language.
Boise articulates no standard by which Los Angeles is to determine whether a given
regulation is, in fact, constitutional. Neither Los Angeles nor any other municipality should
be forced to roll the constitutional dice to find out in the first instance what does or does
not pass muster, at the peril of a sweeping injunction.

Balance. Los Angeles is home to almost four million residents. Sidewalks where many
of our homeless dwell also serve as critical infrastructure for pedestrians, including
disabled pedestrians, children traveling to and from school, tourists visiting the City’s
many attractions, and customers and employees of the City’s numerous and various
business establishments. The sidewalks belong in equal measure to everyone. During the
eleven years following the Jones settlement, Los Angeles has refrained from nighttime
enforcement of its rules against sleeping on public sidewalks. Conditions on Los Angeles
sidewalks have deteriorated. Now, in the wake of Boise, Los Angeles has suspended all
enforcement of these rules except in critical areas like loading docks, doorways and
driveways, and where necessary to ensure compliance with the Americans with Disabilities
Act. The City’s residents deserve to know that if City officials set reasonable limitations on
when and where public dwelling occurs, those regulations will be defensible, even against
the threat of litigation.

BRIEF OF THE BUILDING OWNERS AND MANAGERS ASSOCIATION OF
OREGON AS AMICUS CURIAE IN SUPPORT OF PETITIONER

Summary of Argument
After emergency workers and service providers, the members of BOMA Oregon and

their tenants have perhaps more contact with individuals experiencing homelessness than
any other group in the State of Oregon. BOMA Oregon and its members have a long
history of advocating on behalf of the homeless and of supporting policies, programs, and
charitable organizations that seek to break the cycle of poverty. The Ninth Circuit’s
decision in Martin v. City of Boise offers no solutions for the homelessness crisis that has
gripped much of the west coast of the United States.

First, Martin reads the Eighth Amendment’s protections against cruel and unusual
punishment too broadly. As predicted, the precedent is already being pressed into service
to invalidate ordinances that allow municipalities to protect the health and safety of their
residents.

Second, data show the depths of the homelessness crisis in Oregon, which, of the fifty
states, had the third-highest rate of homelessness in 2018. BOMA Oregon draws the
Court’s attention to the public-safety and sanitation problems that businesses and
residents throughout the state already endure. Not only do they bear witness to the human
toll exacted by the homelessness crisis, they also lose business, employees, and peace of
mind. Martin assures that conditions will deteriorate for whole communities if it remains
the law of the Ninth Circuit.
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Finally, the panel’s decision fails to anticipate the legal ramifications of its logic and
holding. Under Oregon law and local ordinances, property owners may be subject to
increased liabilities because they have fewer tools to address encampments on property
that they are required to keep in good condition.

Accordingly, BOMA Oregon supports the City of Boise’s petition for a writ of certiorari.

BRIEF OF  INTERNATIONAL DOWNTOWN  CALIFORNIA DOWNTOWN
ASSOCIATION, CENTRAL CITY EAST ASSOCIATION OF LOS ANGELES,
HOLLYWOOD PROPERTY OWNERS’ ALLIANCE, HISTORIC CORE
BUSINESS IMPROVEMENT DISTRICT PROPERTY OWNERS
ASSOCIATION, AND DOWNTOWN PROPERTY OWNERS ASSOCIATION IN
SUPPORT OF PETITIONER

Summary of Argument
With Martin handcuffing local governments’ ability to actively address homeless issues,

the private sector has been forced to fill that void, conducting outreach, cleaning up
streets, and connecting homeless with services at significant cost. But without traditional
police powers, local management entities are unable to protect themselves or their
member-businesses from the effects of government abandonment. The Ninth Circuit’s
decision thus erodes local communities not only on a basic humanitarian level, but also
undermines the very economic engine that powers most of these cities. 

Throughout the Ninth Circuit, ordinary people—small business owners, shop clerks,
students—find themselves unable to secure basic government assistance in matters of
safety and sanitation. Los Angeles’ Skid Row is a prime example. Skid Row, a 50-square-
block area in the heart of Downtown L.A., has long been a locus of human hardship. But in
large part because of the Ninth Circuit’s decision in Martin v. City of Boise, the hardship
has become inhumanity.

According to the Los Angeles Homeless Services Authority, almost 5,000 homeless
individuals live in the one-square-mile of Skid Row, and approximately 60 percent are
unsheltered and living on the sidewalks. The build-up of property makes it impossible to
determine what items are a health or safety risk. The mountains of garbage, food waste,
human waste, and contaminated items are breeding grounds for rats, which in turn breeds
disease. The anonymity afford by tents permits criminals to peddle their illicit
wares—weapons, narcotics, even humans—undisturbed. In one of the most prosperous
cities in the country, innocent people—small children whose parents lost their jobs,
residents who are trying desperately to claw their way out of the cycle of homelessness and
poverty, small business owners trying to make a living—now face conditions worse than
those found in developing countries. The uncertainty unleashed by Martin has
unquestionably inhibited the ability of local government to address this human tragedy,
and as a result, the problem has multiplied. 

Other cities and towns throughout the Ninth Circuit are experiencing similar crises. In
Seattle, narcotics possession of up to 3 grams is tolerated, which—combined with the
explosion of persons living in public—has led to an open-air drug market where heroin is
injected in front of children and people wander through the streets in a drug-induced
stupor. Long-standing businesses are closing their doors due to crime. In one district in
Sacramento, tent encampments have increased 466% since Martin was decided; crime both
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by and on homeless individuals has risen. And in Hollywood, where the community has
historically embraced its homeless residents, the systems and services have been
overwhelmed. As much as the community fights to lift those experiencing homelessness
out of poverty, without incentive to stay clean and off the streets, many—if not
most—revert to old habits. Throughout the Ninth Circuit, our cities have lost one of their
most important tools to ensure safety and sanitation while connecting homeless persons
with services: enforcement of the law. 

The legal conflict between the circuits forces cities nationwide to choose between their
respective obligations to maintain safe and clean cities and fear of violating the
constitution. The private sector, through business management associations, has made
every effort to fill the shoes of local governments to find solutions, but without
constitutional authority to regulate conduct, that effort is overwhelmed by the depth of the
crisis. 

Just three months ago in Austin, Texas the city council repealed or significantly
amended several ordinances due to the increasing confusion about government’s authority
in regulating its own streets. The number of people sleeping on sidewalks in downtown
Austin has since increased by 135%, causing pandemonium in the community. In cities like
Baltimore, Indianapolis, and Chicago, local governments remain in flux, unsure about how
to address these issues in ways that are both humane and constitutionally permissible. This
has resulted in tragedy on the deepest levels: people dying subject to the elements, violent
attacks on and by homeless individuals, sexual assaults on homeless women, the mentally
ill and drug-addicted left to languish without the means to help themselves or mental
acuity to accept help from others.

With the lack of clarity in the law, local governments have delegated by abnegation to
the private sector which is limited in its capabilities. Allowing our homeless neighbors to
reside on the streets is no good for anyone. For the businesses this means a struggle. For
the homeless, this may mean death. For all of us it means a loss of humanity.
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