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executing the prisoner, but also some degree of “rational understanding” of the cohnection between
the crime and the punishment. Panetti, 127 S.Ct. at 2861.

According to Panetti, the “rational understanding” test means just that: a prisoner must have
a present, actual, rational understanding of the connection between his crime and his punishment.
Panetti asserts this “rational understanding” inquity is no different or more subjective than the
similar competence-to-stand-trial inquiry, which requires the prisoner to have a “reasonable degree
of rational understanding” regarding the charges against him. Godinez v. Moran, 509 U.S. 389, 396
(1993) (citing Duskyv. United States, 362 U.S. 402 (1960)). Panetti argues “rational understanding”
must be determined in light of clinical interviews in combination with psychological testing and
review of collateral sources, such as medical records and third parties familiar with the prisoner.

The State argues that it is impossible to determine a prisdﬁer’s actual level ‘of understanding
in a situation where he has every incentive to refuse cooperation in making that determination.
Accordingly, the State argues that “rational understanding” should be determined by evidence
regarding anindividual’s capacity to understand, specifically: (1) any impediments to an individual’s
ability to understand; (2) any impediments to an individual’s ability to communicate; and (3) any
evidence of malingering. Resp. at4. This formulation, however, falls short of the Supreme Court’s
instruction on remand. While the question of whether the Petitioner is capable of understanding the
fact of his execution and the link between his crime and punishment is certainly relevant, the
Supreme Court has clearly established that the Eighth Amendment iriquiry revolves around the
Petitioner’s actual understanding. 127 S.Ct. at 2861. The State’s proposed test may help illuminate

that question, but cannot definitively answer it.
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Panetti argues we can look to the standards for competence to stand trial and represent
oneself pro se to define this requirement, because due process in those contexts requires that the
defendant have a “rational understanding” of the charges and potential sentence he faces. See
Dusky, 362 U.S. at 402. Courts interpreting the phrase “rational understanding” in the context of
competence to stand trial have recognized “[t]he question of competency calls for a basically
" subjective judgment. . . . The competency determination depencis substantially on expert analysis in
a discipline fraught with subtleties and nuances.” Lagway v. Dallman, 806 F. Supp. 1322, 1340
(S.D. Ohio 1992) (collecting cases).

“One need not be catatonic, raving or frothing, to be unable to understand the nature of the
charges against him . . ..” Lokos v. Capps, 625 F.2d 1258, 1267 (5th Cir.1980). A defendant can
have a factual understanding of his circumstances but still lack a rational understanding. United
States v, Snyder, No. 5:04-CR-00017, 2006 U.S. Dist. LEXIS 31138, *14-15 (W.D. VA, May 18
2006) (memorandum opinion). By the same token, a defendant éan be delusional yet still competent
to stand trial. United States v. Zedner, 401 F.3d 36, 41-42 (2d Cir. 2005). Most courts “have used
a sufficient contact with reélity as the touchstone for ascertaining the existence of a rational
understanding.” Lafferty v. Cook, 949 F.2d 1546, 1551 (10th Cir. 1991) (citing United States v.
Hemsi, 901 F.2d 293, 296 (2d Cir. 1990); Balfour v. Haws, 892 F.2d 556, 561 (7th Cir. 1989);
Strickland v. Francis, 738 F.2d 1542, 1551-52 (11th Cir. 1984)). A “defendant lacks the requisite
rational understanding if his mental condition precludes him from perceiving accurately, interpreting,
and/or responding appropriately to the world around him.” Lafferty, 949 F.2d at 1551.

Panetti himself was judged competent to stand trial and represent himself pro se in 1994.

Therefore, the question naturally arises: is the necessary “rational understanding” and “contact with
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reality” somehow different in the execution context, or must Panetti show that his rational
understanding of the charges and the penalty has deteriorated since he was found competent to stand

trial and represent himself?

Amici for Panetti have argued the standard for incompetence to be executed has historically
been lower than for incompetence to stand trial. See, e.g Amicus Brief of Legal Historians at 1415,
Panetti v. Quarterman,127 S. Ct. 2842. Justice Powell’s concurrence in Ford, however, suggests
the opposite:

[P]etitioner does not make his claim of insanity against a neutral background. On

the contrary, in order to have been convicted and sentenced, petitioner must have

been judged competent to stand trial, or his competency must have been sufficiently

clear as not to raise a serious question for the trial court. The State therefore may

properly presume that petitioner remains sane at the time sentence is to be carried

out, and may require a substantial threshold showing of insanity merely to trigger

the hearing process.
Ford, 477 U.S. at 425-426 (Powell, J., concurring). Justice Powell’s concurrence suggests the
“rational understanding” required at the execution stage is substantially similar to that required at
the trial stage, and some showing that Petitioner’s rational understanding has materially deteriorated
(or is otherwise no longer sufficient) is necessary to establish incompetence to be executed.
b) Contemporary nature of the inquiry

The history of Eighth Amendment jurisprudence regarding the execution of the insane has
always included the twin ideas that a prisoner who was formerly competent to stand trial may later
become incompetent to be executed; but if an insane prisoner condemned to be executed regains his
sanity, the execution shall proceed. See, e.g Amicus Brief of Legal Historians at 15, Panetti v.

Quarterman, 127 S. Ct. 2842. The vast majority of states prohibiting the execution of the insane

today also provide that the execution of the defendant shall proceed if and when he recovers his
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sanity. See, e.g. Alabama: CODE OF ALA. § 15-16-23; Arizona: A.R.S. § 13-4021; California: CAL
PEN CODE § 3701; Connecticut: CONN. GEN. STAT. § 54-101; Delaware: 11 DEL. C. § 406; Florida:
FLA. STAT. § 922.07; Georgia: 0.C.G.A. § 17-10-60; Indiana: BURNS IND. CODE ANN. § 11-10-4-2;
Kansas: K.S.A. § 22-4006; Kentucky: KRS § 431.213; Louisiana: State v. Allen,204 La. 513, 517
(La. 1943); Massachusetts: ALM GL ch. 279, § 62; Mississippi: MisS. CODE ANN. § 99-19-57;
Missouri: § 552.060 R.S.Mo.; Montana: MONT. CODE ANNO., § 46-14-101; Nebraska: R.R.S. Neb.
§ 29-2537, Nevada: NEV. REV. STAT. ANN. § 176.425; North Carolina: N.C. GEN. STAT. § 15A-100;
New Mexico: N.M. STAT. ANN. § 31-14-4; Ohio: O.R.C. ANN. 2949.28; South Carolina: S.C. CODE
ANN. § 44—23-220; South Dakota: S.D. CODIFIED LAWS § 23A-27A-22; Utah: UTAH CODE ANN. §
77-19-201; Virginia: VA, CODE ANN. § 19.2-177.1. |

1t is therefore well-settled that a claim of incompetence to be executed must be evaluated at
the time execution is “imminent,” regardless of a prisoner’s prior méntal state. Ford, 477 U.S. at
407. Respectfully, this Court notes the “contemporaneous” nature of the competence-to-be-executed
inquiry highlights a significant problem in this area of the Supreme Court’s capital punishment
jurisprudence. Many ihmates on death row suffer from some form of mental illness, commonly
schizophrenia or a related disorder. Therefore, the Panetti Court’s requirement of a “documented
mental illness” is no real gatekeeper to potentially endless competency litigation.

Once a prisoner has satisfied the threshold showing necessary to open an inquiry into his
competence to be executed, where and when does that inquiry end? The initial finding that Panetti
was competent to be executed in 2004 wound its way through the appellate process until 2007, and
this passage of time now requires at least some fresh inquiry into Panetti’s mental state. If the

present determination (whatever the result) is appealed, will the Court have to conduct a third factual
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inquiry regarding Panetti’s competence to be executed three or four years in the future? What is the
evidentiary value of the record of prior competency-to-be-executed inquiries in that case?

The Panetti Court’s instructions on remand clearly call for further development of the
evidentiary record in this case. 127 S.Ct. at 2863. Nevertheless, the question of what evidentiary
value the prior record of the 2004 competency determination holds occupied a large part of
Petitioner’s brief on remand. Panetti sought a “presumption of correctness” for the factual findings
made in 2004. As the Court explained in its Order of August 31, 2007, however, Panetti’s
suggestion that the 2004 findings should be “presumed correct” is of little real impact in the case,
because the question is whether his current mental state is not competent to be executed under the
Eighth Amendment. Ford, 477 U.S. at 407.

In essence, Panetti’s “presumption of correctness” argument is an attempt to place the
burden of proof regarding his competence to be executed on the State. However, there is no support
for this proposed burden-shifting framework in the Texas statute regarding competence to be
executed or in the text of 'F ord.

TeXas Code of Criminal Procedure Article 46.05 places the burden on Panetti to establish an
initial showing of incompetence sufficient to trigger a factual inquiry into his mental state. After this
factual inquiry is concluded, the trial court must determine “whether . . . the defendant has
established by a preponderance of the evidence that the defendant is incompetent to be executed.”
Id. If the defendant has not met this ultimate burden, “the court may set an execution date as
otherwise provided by law.” Id.

Similarly, Ford contemplates that the petitioner may be made to bear the burden of rebutting

what is essentially a “presumption of sanity” established by his prior competence to stand trial
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“merely to trigger the hearing process.” 477 U.S. at 426. Ford recognizes “[i]In this context, it is
the defendant and not the State who seeks to overcome the presumption that he is sane; moreover,
he does so following a trial and sentencihg at which his sanity was either conceded or determined
by the court.” Id. atn.6. Justice Powell’s concurrence allows the State to place the burden of proof
on the defendant not only in making a prima facie showing of incompetence, but also in ultimately
establishing incompetence to be executed. Id. at 427 ( “the States should have substantial leeway
to determine what process best balances the various interests at stake.”)

Panetti concedes he bears the burden of proof in these proceedings, but argues the State has
the burden to establish any factual findings from the 2004 hearing are incorrect or inapplicable on
remand. Even assuming the 2004 findings of fact are correct-in every respect, however, their
relevance is tempered by the fact that a claim of incompetence to be executed must be evaluated at
the time execution is “imminent,” regardless of a prisoner’s prior mental state. Id. at 425. This
simple fact means Panetti’s“burden of proof is not measurably lightened by any presumption that
prior findings of fact are correct. It also raises a very real possibility that not only Panetti, but any
prisoner asserting a Ford claim will be entitled to multiple evidentiary hearings once he makes a
threshold showing of incompetence to be executed, and his Ford qlaims begin the time-consuming
cycle of judicial review.

Panetti makes the further argument that competence to be executed is not “confined to the
contemporaneous state of mind of the condemned, with the prospect of execution rising or falling
on any partiéular moment of clarity.” Reply at 2. With regard to a defendant like Panetti, whose
insanity is arguably “cyclical” in nature, does the contemporary nature of the Ford inquiry mean that

a period of improved lucidity marks him for death, or has he not “regained” his sanity in a lucid
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period in the same way as a person who has made some stable improvement or recovery in mental
condition can be said to have “regained sanity”? On arelated note, can a defendant with a “cyclical”
mental illness reopen his Ford claim after it has been denied, simply by claiming he is now in a
“waxing” phase of his psychosis?

The Court is concerned by these questions for the future, but they are not the work of the day.
The task before this Court is to determine whether Panetti, at this moment in time, has a “rational
understanding” as well as factual understanding of his crime, his impending execution and death,
and the retributive connection between the two. The Court finds the general “contact with reality”
language employed by courts evaluating a defendant’s rational understanding in the context of
competence to stand trial is an appropriate definition in the Eighth Amendment context, and further
finds the degree of “contact with reality” required to comply with the Eighth Amendment is
substantially similar to the degree required for competence to stand trial. Finally, the Court finds
Panetti bears the ultimate burden to establish his incompetence to be executed by a preponderance
of the evidence. TEX. CODE CRIM. PRO. ART. 46.05; Ford, 477 U.S. at 426.
II. Application to Panetti’s case

Panetti’s “rational understanding” of his crime and the potential punishment he faced was
litigated in the two 1994 competency hearings and in his motion to proceed pro s’é. The issue of
whether he appreciated the nature of the killings and the fact that they were morally wrong was
further considered when the jury found him guilty, rejecting his insanity defense, and further found
no mitigating circumstances had been established in the case. Panetti unsuccessfully challeﬂged each
of these determinations on direct appeal, again before the state habeas court, and yet again in his first

federal habeas application.
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Panetti was able to reopen the issue of his competence when a doctor and a lawyer raised a
material possibility that his schizophrenic delusions, as they existed at the time of his imminent
execution, prevented him from understanding the reason for his death sentence. However, on the
record before the Court, Panetti has failed to meet his ultimate burden to establish his condition has
changed or deteriorated to a point that would undermine or negate the “presumption of sanity”
established by two juries and affirmed by both the state and federal criminal systems in this case.
See Ford, 477 U.S. at 425-26. |

In effect, the gravamen of Panetti’s argument is not that his mental illness has worsened or
changed over time, but that he has been too insane to face the death penalty all along. When asked
if he thought Panetti was competent to stand trial in 1994, Panetti’s expert, Dr. Self, said “no.” At
his competency hearing in 2004, counsel for Panetti argued “there ought to be a presumption that
a person who is suffering from paranoid schizophenia is presumably incompetent.” Tr. 9/08/2004
Hrg. at 89:12-14. The tapes of Panetti’s conversations with his parents establish Panetti himself
believes he should not be executed because he was “railroaded” by Judge Ables and was mentally
ill when he committed the crimes. Resp.’s Ex. 25a, 27a.

In fact, the record of Panetti’s competency hearings and trial is not pretty— Panetti was
apparently given heavy doses of éntipsychotic medication in advance of his competency hearings,
and subsequently refused to take any medication as he proceeded to trial. He appeared in court in a
“cowboy outfit,” subpoenaed witnesses including JFK and Jesus Christ in his defense, and reportedly
harangued his ex-wife, the grieving daughter of his victims, for several hours on the witness stand.
For better or for worse, however, the issues of Panetti’s competence to stand trial and his insanity

defense have been tried, appealed, reviewed in state and federal habeas proceedings, and
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conclusively put to rest. Panetti is not permitted to relitigate these arguments in his proceedings
under Ford.

The issue under Ford is whether Panetti currently has a rational understanding of the
following: (1) the fact that he murdered Joe and Amanda Alvaradog (2) the fact of his impending
execution; and (3) the causal connection between his crime and his execution. Panetti’s counsel
argue his delusions of a “State-Satan conspiracy,” though they may not have negated his culpability
or his competence to stand trial, nevertheless interfere substantially with his ability to rationally
understand his punishment. The tapes of Panetti’s conversations with his parents, however, establish
that Panetti has a fairly sophisticated understanding of his case, up to and including the legal
intricacies presented by Ford and the Supreme Court’s remand opinion. In particular, Panetti refers
to a “character witness” who can testify about his “running and preaching.” Resp. Ex. 24a. Hetells
his parents not to worry about the outcome of the hearing because it will be appealed to the Supreme
Court. Resp.’s Ex. 27a.

Panetti’s interaction with expert witnessés, both in 2004 and 2007, further indicates he has

-a rational understanding that the state is seeking to prove he is mentally competent to be executed
for the murders and his defense team is seeking to prove his life should be spared because he is
insane. In particular, Panetti’s refusal to cooperate in the psychiatric tests Dr. Allen sought to
administer stands in stark contrast with his cooperation in some eighteen tests administered by Dr.
Rosenstein. Panetti’s defense team attributes his refusal to cooperate with the State’s experts as part
of his “State-Satan conspiracy” delusion, but in Panetti’s taped conversation with his parents, he asks

whether a certain expert was “for us or them.” Resp.’s Ex. 27a. This suggests nothing more exotic
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than a rational understanding that Panetti’s legal defense is an adversarial process, and the State is
on the “other éide.”

Panetti has often expressed his feeling that the death penalty is wrong in his case because
he was schizophrenic when he killed his in-laws. As he told Dr. Waldeman, “You treat mental
illness.” Resp.’s Ex. 3. In other words, Panetti understands he is being executed to punish him for
killing his in-laws, but feels the state is not justified in taking this position because of his mental
illness. Ford, however does not require that a prisoner agree with his punishment— simply that he
rationally understand it.

On a review of all the evidence in the record, this Court finds the following: Panetti is
seriously mentally ill. He has suffered from severe mental illness, aggravated by alcohol and
substance abuse, since well before he murdered Joe and Amanda Alvarado. He was under the

| influence of this severe mental illness when he killed the Alvarados as well as when he insisted on
representing himself at trial.

One jury hung on the issue of his competence to stand trial. A second jury nevertheless
found his mental illness did not prevent him from being competent to stand trial, and another jury
rejected his insanity defense and found him guilty of first degree murder with no mitigating factors
excusing his crime. These findings have been evaluated and affirmed on direct appeal and collateral
review.

Panetti’s deranged mental state may ;‘wax and wane,” but it has continued to a significant
degree throughout his incarceration and continues today. While the extent to which Panetti has been
manipulating or exaggerating his symptoms is unclear, it is not seriously disputable that Panetti

suffers from paranoid delusions of some type, and these delusions may well have contributed to his
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murder of Joe and Amanda Alvarado. However, it is equally apparent from his recorded
* conversations with his parents that these delusions do not prevent him from having both a factual
and rational understanding that he committed those murders, was tried and convicted, and is
sentenced to die for them.

Furthermore, his delusions do not prevent his rational understanding of the causal connection
between those murders and his death sentence, and he in fact has such an understanding. Panetti’s
understanding of the causal connection between his crime and his punishment is most clearly
| demonstrated by his rationally articulated position that the punishment is unjustified: He believes
the State should not execute him because he was mentally ill when he committed the murders. This
position is based on and necessarily indicates a rational understanding that the State intends to
execute him because he committed the murders.

Panetti was mentally ill when he committed his crime and continues to be mentally ill today.
However, he has both a factual and rational understanding of his crime, his impending death, and
the causal retributive connection between the two. Therefore, if any mentally ill person is
competent to be executed for his crimes, this record establishes it is Scott Panetti.

Conclusion

In accordance with the foregoing,

IT IS ORDERED that Panetti’s Petition for Writ of Habeas Corpus is DENIED.

IT IS FURTHER ORDERED that the execution of Scott Louis Panetti shall be stayed

pending the outcome of the appeal in this case.

%
SIGNED this the 26 ~day of March 2008, 2 |

SAM SPARKS
UNITED STATES DISTRICT JUDGE
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