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Verified Petition for Peremptory Writ of Mandate

KENT S. SCHEIDEGGER (SBN 105178)
CRIMINAL JUSTICE LEGAL FOUNDATION
2131 L Street
Sacramento, CA  95816
(916) 446-0345 (Voice)
(916) 446-1194 (Fax)
Kent.Scheidegger@cjlf.org

Attorney for Petitioners
Bradley S. Winchell and Kermit Alexander

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

BRADLEY S. WINCHELL and 
KERMIT ALEXANDER,

Petitioners,
vs.

JEFFREY A. BEARD, Secretary,
California Department of Corrections and
Rehabilitation,

Respondent.

Case No.

VERIFIED PETITION 
FOR PEREMPTORY WRIT 
OF MANDATE
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Petitioners petition this Court for a writ of mandate directed to Respondent

JEFFREY A. BEARD, Secretary of the California Department of Corrections and

Rehabilitation, and by this petition allege:

1.  Petitioner BRADLEY S. WINCHELL is a citizen of California and a California

taxpayer.  His sister, Terri Winchell, was murdered.  Michael Morales was convicted of

this crime and sentenced to death, and the judgment was affirmed by the California

Supreme Court in People v. Morales (1989) 48 Cal.3d 527.  Petitioner Winchell is a victim

of this crime within the meaning of article I, section 28, subdivision (e) of the California

Constitution.

2.  Petitioner KERMIT ALEXANDER is a citizen of California and a California

taxpayer.  His mother, sister, and nephews, Ebora Alexander, Dietra Alexander, Damon

Bonner, and Damani Garner, were murdered. Tiequon Cox was convicted of this crime and

sentenced to death, and the judgment was affirmed by the California Supreme Court in

People v. Cox (1991) 53 Cal.3d 618.  Petitioner Alexander is a victim of this crime within

the meaning of article I, section 28, subdivision (e) of the California Constitution. 

3.  Respondent JEFFREY A. BEARD is the Secretary of the California Department

of Corrections and Rehabilitation (CDCR).

4.  CDCR is responsible for establishing standards for the execution of sentences of

death.  (Pen. Code, §§ 3604, subd. (a), 5000.)

5.   On February 14, 2006, the Federal District Court for the Northern District of

California conditionally denied Michael Morales’s motion for a preliminary injunction

against his execution.  The order permitted CDCR to proceed if it adopted a single-drug,

barbiturate-only method in lieu of the three-drug method prescribed by the existing

protocol.  (Morales v. Hickman (ND Cal. 2006) 415 F.Supp.2d 1037, 1047, affd. 438 F.3d

926.)  

6.  On May 15, 2007, CDCR amended its execution protocol, staying with a three-

drug method despite the federal district court order.  This protocol was enjoined by the
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Superior Court for Marin County for failure to comply with the California Administrative

Procedure Act, and the Court of Appeal for the First District affirmed.  (Morales v. CDCR

(2008) 168 Cal.App.4th 729, 732.)

7.  On April 16, 2009, CDCR published a notice promulgating another three-drug

protocol as California Code of Regulations, title 15, sections 3349-3349.4.6.  After one

revision, the Office of Administrative Law approved the regulations on July 30, 2010.  This

protocol was again enjoined by the Superior Court for Marin County for failure to comply

with the California Administrative Procedure Act, and the Court of Appeal for the First

District again affirmed in pertinent part.  (Sims v. CDCR (2013) 216 Cal.App.4th 1059.)

8.  On April 26, 2012, in its notice of appeal in the case referred to in paragraph 7,

CDCR advised the court, through counsel, that “under the Governor’s direction, [CDCR]

will also begin the process of considering alternative regulatory protocols, including a one-

drug protocol, for carrying out the death penalty.”  Over two and a half years later, no such

protocol has been promulgated.

9.  On information and belief, all reviews of the sentences of Michael Morales and

Tiequon Cox have been completed and none are pending.  The sentences in these cases

have gone unexecuted since 2006 in the case of Morales and since 2011 in the case of Cox

solely because CDCR has failed to adopt an execution protocol meeting the requirements

established in the decisions referred to in paragraphs 5, 6, and 7.

10.  On information and belief, Respondent CDCR has already drafted a

barbiturate-only protocol in response to the Governor’s direction referred to in paragraph 8,

but has failed to take the steps necessary to make it legally available for use.

11.  On September 16, 2014, Petitioner KERMIT ALEXANDER petitioned CDCR

pursuant to section 11340.6 of the Government Code to adopt regulations for lethal

injection, both as a permanent regulation through the Administrative Procedure Act and on

an immediate, interim basis pursuant to the “operational needs” exception of section

5058.3 of the Penal Code.  The petition also noted two possible forms of alternate relief
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that CDCR might undertake, as permitted by section 11340.7, subdivision (b) of the

Government Code.  A true and correct copy of the petition is attached as Exhibit A.  By

letter of October 16, 2014, CDCR denied the petition, stating its reasons for not granting

the alternative relief, but giving no reason whatever for denying the petition to promulgate

a regulation.  A true and correct copy of the denial is attached as Exhibit B.

12.  On September 17, 2014, Petitioner BRADLEY S. WINCHELL petitioned

CDCR pursuant to section 11340.6 of the Government Code to adopt regulations for lethal

injection, both as a permanent regulation through the Administrative Procedure Act and on

an immediate, interim basis pursuant to the “operational needs” exception of section

5058.3 of the Penal Code.  The petition also noted two possible forms of alternate relief

that CDCR might undertake, as permitted by section 11340.7, subdivision (b) of the

Government Code.  A true and correct copy of the petition is attached as Exhibit C.  By

letter of October 16, 2014, CDCR denied the petition, stating reasons for not granting the

alternative relief but giving no reason whatever for denying the petition to promulgate a

regulation.  A true and correct copy of the denial is attached as Exhibit D.

13.  On October 20, 2014, counsel for Petitioners informed CDCR that the denial

was in violation of section 11340.7 of the Government Code for failure to state reasons.  A

true and correct copy of this letter is attached as Exhibit E.  To date Petitioners have

received no response.

14.  As immediate relatives of victims murdered by murderers whose execution is

prevented by Respondent’s failure to establish standards, Petitioners are “interested

persons” within the meaning of section 11340.6 of the Government Code.  Petitioners have

an interest over and above that of the general public in that their constitutional right to “a

prompt and final conclusion of the case and any related post-judgment proceedings” (Cal.

Const., art. I, § 28, subd. (b)(9)), i.e., execution of the judgment, has been violated as well

as their “right to an expeditious and just punishment of the criminal wrongdoer.” 

(Proposition 9 of 2008, § 2.)  Petitioners have standing both under general principles of
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standing and article I, section 28, subdivision (c)(1) of the California Constitution.  In

addition, Petitioners as citizens of California have a right shared by all the people that

sentences imposed “shall be carried out in compliance with the courts’ sentencing orders”

(Cal. Const., art. I, § 28, subd. (f)(5)), and therefore have “public interest” standing.

FIRST CAUSE OF ACTION

(Failure to Establish Standards Under Penal Code § 3604(a))

15.  Petitioners reallege paragraphs 1 through 14 of this petition as though fully set

forth herein.

16.  Respondent has a legal duty under section 3604, subdivision (a) of the Penal

Code to establish standards for the administration of lethal injection.  By failure for over

eight years to establish standards meeting legal requirements to execute judgments,

Respondent has violated his duty and abused his discretion.

17.  Petitioners have a right to have this duty performed, both as beneficially

interested as immediate relatives of victims of crimes for which the lawfully imposed

sentences are not being carried out and as citizens with a public interest in seeing the law

enforced.

18.  Petitioners have exhausted their administrative remedies by petitioning for a

regulation as set forth in paragraphs 11 and 12.

SECOND CAUSE OF ACTION

(Failure to Provide Reasons in Violation of Government Code § 11340.7(a))

19.  Petitioners reallege paragraphs 1 through 14 of this petition as though fully set

forth herein.

20.  Respondent had a legal duty under section 11340.7, subdivision (a) of the

Government Code to state the reasons for denial of Petitioners’ petitions for adoption of

regulations under the Administrative Procedure Act and the operational needs exception to

establish standards for administration of lethal injection.  Respondent failed to provide any

reason whatever for this aspect of the decision.
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21.  Petitioners are “interested persons” within the meaning of section 11340.6,

subdivision (a) of the Government Code and had a legal right to an explanation of the

reason for the agency’s decision.

WHEREFORE, Petitioners request relief as follows:

1.  That a peremptory writ of mandate issue directing Respondent to 

(a) promulgate within 30 days a temporary regulation for the administration

of the death penalty by lethal injection complying with the requirements established in

Morales v. Hickman (ND Cal. 2006) 415 F.Supp.2d 1037 under the “operational needs”

exception of section 5058.3 of the Penal Code; and 

(b) commence within 30 days the procedure for promulgating a permanent

regulation for the administration of the death penalty by lethal injection complying with the 

requirements established in Morales v. Hickman (ND Cal. 2006) 415 F.Supp.2d 1037,

Morales v. CDCR (2008) 168 Cal.App.4th 729, and Sims v. CDCR (2013) 216 Cal.App.4th

1059 and complete that procedure before the expiration of the temporary regulation and

any extension of it;

2.  That a peremptory writ of mandate issue directing Respondent to state why the

petitions attached as Exhibits A and C to this complaint were denied regarding

promulgation of regulations permanently through the Administrative Procedure Act

process and temporarily through the “operational needs” exception of section 5058.3 of the

Penal Code.

3.  That Petitioners be awarded attorneys’ fees;

4.  That Petitioners be awarded costs of the suit; and 

5.  That Petitioners be granted such other and further relief as the court may deem

just and equitable.

Dated:  November __, 2014

By:     
KENT S. SCHEIDEGGER

Attorney for Petitioners 
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VERIFICATION

I, BRADLEY S. WINCHELL, declare as follows:

I am a Petitioner in this action.  I have read the foregoing Petition for Peremptory

Writ of Mandate and know its contents.  The same is true of my knowledge, except as to

Paragraphs 2 and 11, which pertain to and are verified by the other Petitioner, and except

as to those matters which are stated on information and belief, and as to those matters I

believe it to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this ___ day of ____________, 2014, at ________________, California.

BRADLEY S. WINCHELL
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VERIFICATION

I, KERMIT ALEXANDER, declare as follows:

I am a Petitioner in this action.  I have read the foregoing Petition for Peremptory

Writ of Mandate and know its contents.  The same is true of my knowledge, except as to

Paragraphs 1 and 12, which pertain to and are verified by the other Petitioner, and except

as to those matters which are stated on information and belief, and as to those matters I

believe it to be true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this ___ day of ____________, 2014, at ________________, California.

KERMIT ALEXANDER








































